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No. 11,155 


QUESTION PRESENTED 

In the opinion of appellee the sole question presented iis: 

Whether appellant has sustained the burden of proving 
that, between his arrest and his confession, there was a delay 
in taking him before a committing magistrate, which under 
tiie circumstances was not reasonably necessary, and which 
therefore rendered his confession inadmissible under the 
McNabb rule. 
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COUNTERSTATEMENT of the case 

By an indictment filed in the District Court Francis 
Taylor and John C. Pierce were charged with robbery aind 
assault with a dangerous weapon. Upon arraignment 
Pierce pleaded not guilty and he was tried by jury. 1 A.t 
the conclusion of the Government’s case the court granted 
the defendant’s motion for judgment of acquittal with re¬ 
spect to the charge of assault with a dangerous weapon. 
He was found guilty of the robbery, and judgment of con¬ 
viction was entered sentencing him to imprisonment foif a 
term of 3% to 12 years. From this judgment he now Ap¬ 
peals. 

Three Government exhibits, in addition to a confession 
by Pierce (admitted as Exhibit No. 2 after a preliminary 


} Upon arraignment Taylor pleaded not guilty. Later, however, 
this plea was withdrawn and a plea of guilty entered with respect 
to the robbery charge. The charge of assault with a dangerous weap¬ 
on was dismissed. 


(1) 



2 


examination out of the presence of the jury), were received 
m evidence. Exhibit No. 1 was a black overcoat worn by 
Pierce when he was arrested and from which a button was 
missing. Exhibit No. 3 was a button found at the scene 
of the crime. Exhibit No. 4 was an FBI report identifying 
the button as the one missing from the overcoat. 

The Government called four witnesses—William F. Jor¬ 
dan, the victim of the robbery and assault; Dr. Joseph R. 
Young, the physician who treated the victim at Casualty 
Hospital; Herman W. Xander, a police officer who arrested 
both Pierce and Taylor and to whom Pierce confessed; and 
Mrs. Caroline A. Frost, who typed Pierce’s confession. 

Mr. Jordan testified that on February 1, 1951, he was 
employed by R. L. Brinson at a gasoline service station in 
the District of Columbia; 2 that at about 2 a.m. on that date 
Taylor, whom he had known previously, and Pierce, whom 
he had not known previously, came into the station; that 
Taylor had on dark glasses and stood by the door; that 
Pierce, who was wearing a black overcoat, gave him (Jor¬ 
dan) a dime and requested and received two nickels in 
change; that Pierce bought some peanuts which he ate and 
a coca-cola which he gave to Taylor; that Taylor and Pierce 
then went out the door and he (Jordan) went into the men’s 
rest room; that after a couple of minutes, as he started to 
come out of the men’s room, he was knocked unconscious; 
that at about 2:15, when he regained consciousness, he was 
lying in a pool of blood in the outside room; that somehow 
he was able to telephone the police to whom he reported the 
matter; that he had had $92.65 in one of his pockets when 
Taylor and Pierce had come into the station; that, after the 
police arrived, he turned over his change case to them and 
found that the $92.65 was missing; that he faintly recalled 
someone having said something about an ambulance there 
but he did not recall being taken to the hospital in the 
ambulance; that later, when he again regained conscious¬ 
ness, he was in the hospital; that there were 10 lacerations 
on his head on which 25 stitches were taken and two of his 
fingers were broken, apparently as a result of his attempt 
to ward off the blows upon his head. 8 (J.A. 20-25.) 


2 Mr. Jordan further testified that at the time of the trial he was 
still receiving compensation and had not worked since February 
(J.A. 20). The trial was held on June 11 and 12,1951. 

8 Mr. Jordan further testified that at the time of the trial he was 
still unable to bend one of these fingers and that he was still seeing 
a doctor twice a week because of his injuries. (J.A. 25). 
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Mr. Jordan also testified that in the afternoon of the day 
after his arrival at the hospital Sergeant Xander and an¬ 
other police officer brought Taylor and Pierce to his room; 
that he (Jordan) positively identified Pierce as the manin 
the short black overcoat who had come into the gas station 
with Taylor and with whom he (Jordan) had had a con¬ 
versation at 2 a.m. on the previous day. (J.A. 25.) As a 
rebuttal witness, Mr. Jordan testified that, when Pierce had 
been brought to his hospital room, Pierce acknowledged his 
signature on the confession introduced as Government Ex¬ 
hibit No. 2 and said to him (Jordan) that he (Pierce) was 
awfully sorry (J.A. 54-55). 

Dr. Young, the Chief of Surgery at Casualty Hospital 
where Mr. Jordan was treated, corroborated Mr. Jordan’s 
testimony as to the severe injuries which Mr. Jordan had 
suffered (J.A. 45-46). 

Sergeant Herman W. Xander testified that he had been 
assigned to investigate the robbery; that he talked with 
Mr. Jordan; that he and another police officer arrested 
Pierce at 11:30 p.m. on February 1,1951, when Pierce caipe 
to Taylor’s home; that they immediately took Pierce to the 
cell block at Precinct No. 1; that, since they had not yet lo¬ 
cated Taylor, they did not question Pierce at that time but 
returned to Taylor’s home where they remained until 3:30 
the following morning (J.A. 26, 31-32). Officer Xander also 
testified that he arrested Taylor at about 9 or 9:30 a.m. on 
February 2, 1951; that at about 10 o ’clock that morning in 
the presence of another police officer and Mrs. Frost, a 
civilian employee, he began to question Pierce in the office 
of the Robbery Squad; that this office is open to the public; 
that Pierce was then wearing a black overcoat from which 
a button was missing; that Pierce at first said he had not 
committed the crime; that Pierce’s attention was called to 
the fact that a button was missing from his overcoat; that 
Pierce was shown the button which had been recovered ^t 
the scene of the crime, was informed that it had been recov¬ 
ered there, and was told that the button, which seemed tjo 
be the one from the overcoat, would be submitted for test 
and analysis; that shortly afterward Pierce then made an 
oral confession; that at 11 a.m. this confession was reduced 
to writing, being typed by Mrs. Frost, a civilian clerk, and 
signed by Pierce; that no force or coercion was used and no 
threats or promises made to obtain the confession; that 
on that afternoon Pierce acknowledged his signature on 
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the confession when they were in Mr. Jordan’s room at 
the hospital. (J.A. 26-34, 37-43.) 

Officer Xander further testified that the Commissioner 
usually starts hearings at 10 a.m. (J.A. 42). 

Mrs. Caroline A. Frost testified that she was a civilian 
clerk of the Metropolitan Police Department; that she had 
typed Pierce’s confession as he gave it in the Robbery 
Squad Office; that she did not see Pierce struck, beaten, 
threatened, or promised anything. (J.A. 44-45.) 

The defense called three witnesses—Francis Taylor, the 
co-defendant; Mrs. Geraldine Pierce, the defendant’s wife; 
and Mrs. Florence Pierce, the defendant’s mother. 

The co-defendant Taylor testified that he was serving a 
sentence imposed for the robbery charged; that when he 
robbed Mr. Jordan, Pierce was not with him; that he had 
borrowed Pierce’s overcoat; that he went into the gasoline 
station with a soldier who was wearing a brown soldier’s 
uniform and whom he had met outside of the station; that 
the soldier obtained two nickels for a dime from Mr. Jordan 
and gave him (Taylor) a nickel for a coke; that he and the 
soldier went out of the gasoline station and the soldier de¬ 
parted; that he (Taylor) went back inside the station, 
knocked Mr. Jordan out as the latter was coming out of 
the bathroom, and took $92.00 from Mr. Jordan’s pocket; 
that, before he (Taylor) was arrested, he had come to police 
headquarters to report that somebody had robbed him; 
that after he was arrested, he was questioned in the office 
of the Robbery Squad; that he was present when Pierce 
signed a confession; that Pierce was beaten and forced 
to sign it; that he (Taylor) told the police that Pierce had 
not been with him when he robbed Mr. Jordan and that he 
had been wearing Pierce’s overcoat. (J.A. 46-51.) 

Mrs. Geraldine Pierce, wife of the defendant, testified 
that on the evening of January 31, 1951, Taylor had bor¬ 
rowed her husband’s overcoat; that she had not seen her 
husband from about 8:45 that evening until 6:30 on the 
morning of February 1,1951. (J.A. 51-53.) 

Mrs. Florence Pierce, mother of the defendant, testified 
that she went to her son’s house at 7:30 a.m. on February 
1, 1951, and there gave him some money to pay a bill for 
her (J.A. 53-54). 

In the course of Judge Laws’ charge to the jury, the 
following instruction was given (J.A. 55-56): 



Now, it is the law that if anyone extracts from an¬ 
other a confession that is involuntary, anyone, a police 
officer or anyone else, obtains a statement by holding 
out a promise, a reward, or by beating, or otherwise 
striking a person under arrest, then the jury would 
have to disregard that because it would not be obtained 
by voluntary act of the person under arrest. 

Of course, there is a sharp issue of fact on that as 
between the parties. 

The Government maintains that there was no force 
whatever exercised on this defendant, but that he broke 
down when he found out that the FBI had connected 
him with the coat and the defendant maintains onithe 
other hand, through the witness Taylor that Officer 
Xander was asking him questions and struck him With 
the telephone book and hit him with his open hand, and 
it was after that that this statement was made. 

Now, I instruct you as a matter of law that if there 
was no force used by the police to obtain this statement 
and this defendant made it of his own free will, then you 
may consider it in the case. If, on the other hand, you 
should reach the conclusion that force was used,[ or 
any force was used on this defendant, and that the state¬ 
ment was involuntary, then you completely disregard 
this statement because it would not be fair to the de¬ 
fendant for you to consider it. 

There again it is a matter for you to determine! as 
one of fact, and you are the sole judges of the facts. 


Pierce’s confession (which Officer Xander testified was 
first made orally and later reduced to writing, and which in 
written form was introduced as Government Exhibit Noi 2) 
follows (J.A. 39-40): 

Office of Robbery Squad, Metropolitan Police Depart¬ 
ment, D. C. 

February 2nd, 1951,11:00 a.m. 

To: John Charles Pierce, colored, 23 years, 302 New 
York Avenue, Northwest. 


You are held in connection with the holdup and rob¬ 
bery of William F. Jordan, at the gas station, 2411 
Bladensburg Road, Northeast, on February 1st, 1051, 
about 2 a.m. 

You are now requested to make a statement of the 
facts in this case to the best of your knowledge. How- 
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ever, you are advised that you are not compelled to 
make a statement; are not promised anything for mak¬ 
ing one; and do so of your own free will. If necessary, 
the statement you make will be used against you in 
Court Having been so advised are you willing to make 
a statement? 

Reply by John Charles Pierce: Yes. 

Statement: I went to see Taylor at his home at 509 
N Street, Northwest, about 11 p.m., January 31st, 1951, 
where I found Taylor lying across the bed and after a 
short conversation Taylor put his clothes on and said 
lets go. I did not know where we were going. We 
walked down 5th Street to 5th and Massachusetts Ave¬ 
nue and caught a bus going toward Northeast and 
transferred at 12th and H Street, Northeast and caught 
a bus at this point which took us out Bladensburg Road. 
As we got off the bus 1 asked Taylor what he was going 
to do, he said we are going in here, remember what I 
told you sometime ago. He had told me about this gas 
station where he had stayed and where the attendant 
had given him money and food. I went in first and 
Taylor followed me. I went over by the stove and 
Taylor came over and stood on the other side of the 
stove with his back to the complainant. Taylor was 
wearing dark sun glasses at this time. When we went 
in I asked the man for change for a dime and I got a 
coke and some peanuts out of a machine. I gave the 
coke to Taylor. Taylor walked out of the station and 
I followed him. I told Taylor “Lets call it off”, and he 
said “No, come on” and we went back inside. As we 
went back in the complainant was coming out of the 
bathroom and I grabbed him and Taylor struck him and 
I then threw him down on the floor. I held him while 
Taylor took some money from his coat overall pockets. 
The man was hollering. Taylor put the money in his 
pocket and we ran toward Maryland, then we caught a 
cab and went to 4th and New York Ave., Northwest. 
Before catching this cab Taylor gave me some money 
and I counted it and found it to be $38.00, I kept $19 
and gave $19 back to Taylor. 

Question: Who’s idea was it to hold up the gas 
station? 

Answer: It was Taylor’s idea because I didn’t know 
anything about the gas station. 



Question: Did you hit this man? 

Answer: No. 

Question: Did you see Taylor strike this man? 
Answer: I saw blood and I knew that Taylor moist 
have struck him. 

Question: What was this man struck with? 

Answer: I don’t know. 

/s/ John C. Pierce 
John Charles Pierce 

WITNESSES: j 

/s/ Herman W. Xander 
Sgt. H. W. Xander 

/s/ James M. Powell 
Sgt. J. M. Powell 

STATUTE AND RULE INVOLVED 


D. C. Code (1940 ed.) § 2901 provides: 

Robbery —Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the per¬ 
son or immediate actual possession of another anything 
of value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than sitx 
months nor more than fifteen years. (Mar. 3, 1901, 31 
Stat. 1322, ch. 854, § 810.) 

Rule 5(a), Federal Rules of Criminal Procedure, pro¬ 
vides : 

Appearance before the Commissioner . An officer 
making an arrest under a warrant issued upon a com¬ 
plaint or any person making an arrest without a war¬ 
rant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or be¬ 
fore any other nearby officer empowered to commit per¬ 
sons charged with offenses against the laws of the 
United States. "When a person arrested without a wa 
rant is brought before a commissioner or other officer, 
complaint shall be filed forthwith. 

SUMMARY OF ARGUMENT 


r- 

a 


The McNabb rule requires exclusion of a confession which 
police officers have obtained in violation of their duty to take 
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arrested persons before a committing magistrate without 
unnecessary delay. It is a judicially created federal rule of 
evidence. As such, it is based entirely upon the duty and 
limited function of federal courts, insofar as they them¬ 
selves become instruments of law enforcement, to refuse to 
approve use by the Government of evidence which its officers 
have obtained by misconduct prohibited by law. In order to 
have been obtained by virtue of unnecessary delay, a confes¬ 
sion must, of course, follow such delay; accordingly, such 
delay after a confession has once been made is not material 
under the McNabb rule. Moreover, no constitutional ques¬ 
tion being involved, it is a legislative and not a judicial 
function to determine what shall, and what shall not, be 
official misconduct prohibited by law. Congress, with the 
assistance of the Supreme Court, has made such determina¬ 
tion, and the prohibition of the official misconduct with which 
the McNabb rule is concerned now stems from Rule 5(a), 
Federal Rules of Criminal Procedure. 

Under Rule 5(a) officers are guilty of misconduct pro¬ 
hibited by law only if their delay in taking an arrested per¬ 
son before a committing authority is unnecessary. It is not 
required that any delay be absolutely necessary but only that 
it be reasonably necessary under all the facts and circum¬ 
stances of the particular case. Thus, officers are not re¬ 
quired to take an arrested person before a committing 
magistrate late at night or outside of the magistrate’s reg¬ 
ular office hours. 

Moreover, Rule 5(a) requires officers to file a complaint 
against the arrested person when he is taken before the 
magistrate. Before officers take such a step it is entirely 
consistent with proper police procedure that they attempt 
to verify the facts available and afford the arrested person 
an opportunity to make an explanation. Reasonable delay 
for these purposes is not unnecessary. 

Furthermore, the burden of proving that there was an 
unnecessary delay, like the burden of proving that evidence 
was obtained by wire-tapping, rests upon the defendant. 

n. 

The police officers assigned to investigate the robbery and 
assault in the case at bar arrested appellant at the co-de¬ 
fendant Taylor’s home at 11:30 p.m. on February 1, 1951. 
They did not question him at that time but immediately took 
him to the cell block and resumed their efforts to locate the 
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co-defendant Taylor. Appellant concedes that they were 
not required to take him before a committing magistrate 
before 9:00 a.m. on February 2,1951. 

The Commissioner usually starts hearings at 10 :00 ajn. 
Moreover, between 9:00 and 9:30 a.m. the officers were 
busily engaged in apprehending the co-defendant Taylclr. 
They began to question the appellant at 10:00 a.m. Up to 
that time, therefore, any delay in taking appellant before a 
committing magistrate would not appear unnecessary under 
the circumstances. 


The record does not disclose at exactly what time between 
10:00 a.m. and 11:00 a.m., when the confession was reduced 
to writing, appellant confessed. He at first asserted his 
innocence and then was shown his overcoat button which 
had been found at the scene of the crime. “Shortly after” 
that he confessed. Accordingly, it does not clearly appear 
that there was even any appreciable delay after 10:00 a.m. 
before appellant confessed. Moreover, whatever delay may 
have ensued was occasioned by the officers ’ affording appel¬ 
lant an opportunity to explain what appeared, but was not 
certain, to be evidence incriminating him. This was entirely 
proper and, accordingly, any such delay would appear rea¬ 
sonably necessary. Certainly appellant has not sustained 
the burden of proving otherwise. 


ARGUMENT 


THE McNABB RULE DID NOT RENDER 
APPELLANT’S CONFESSION INAD¬ 
MISSIBLE IN EVIDENCE 

1. The McNabb rule requires exclusion of a confession 
only if it is shown to have been obtained after an un¬ 
necessary delay in taking an arrested person before a 
committing authority. 

Appellant’s sole contention on this appeal (Br. 4) is that 
his confession was rendered inadmissible by the McNabb 
rule of evidence. 4 

The McNabb rule, promulgated in McNabb v. United 

States , 318 U.S. 332, and clarified in United States v. Mitck- 
_ 

4 The question whether appellant’s confession was voluntary was 
properly determined by the trial court. The jury was appropriately 
instructed that that was a question of fact for them to decide. By 
their verdict the jury implicitly found that the confession was 
voluntary. The evidence amply supports the jury’s finding jjt 
this respect. 
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ell, 322 U.S. 65, has been stated in XJpshaw v. United States, 
335 U.S. 410, 413 as follows: 

• • • that a confession is inadmissible if made during 
illegal detention due to failure promptly to carry a 
prisoner before a committing magistrate • # • 

The McNabb rule is a judicially created federal rule of 
evidence . As such it is based entirely upon the limited func¬ 
tion and duty of federal courts, insofar as they themselves 
become instruments of law enforcement, to refuse to ap¬ 
prove use by the Government of a confession which its 
agents have obtained by misconduct prohibited by law. Me - 
Nabb v. United States, supra, at 347; United States v. 
Mitchell, supra, at 70-71. Accordingly, the type of official 
misconduct to which the McNabb rule relates—delay in tak¬ 
ing an arrested person before a committing authority—is 
material under the rule only if it precedes the making of the 
confession which the Government seeks to introduce; other¬ 
wise, the confession could not possibly have been obtained by 
such misconduct. United States v. Mitchell, supra, at 70-71. 
Moreover, no constitutional question being involved, it is a 
legislative and not a judicial function to determine what 
shall and what shall not be official misconduct prohibited by 
law. Congress, with the assistance of the Supreme Court, 
has made such determination, and the prohibition by law of 
the official misconduct with which the McNabb rule is con¬ 
cerned now stems from Rule 5(a), F. R. Cr. P. Note of 
Advisory Committee on rules with respect to Rule 5(a); 18 
U.U.C. 657; Upshaw v. United States, supra; Garner v. 
United States, 84 U.S. App. D.C. 361, 174 F.2d 499, cert, 
denied 337 U.S. 945. 

By the terms of Rule 5(a), F. R. Cr. P., 5 police officers 
are not guilty of misconduct unless their delay in taking an 
arrested person before a committing authority is unneces¬ 
sary. Cf. Upshaw v. United States, supra, at 414; Garner 
v. United States, supra; Alderman v. United States, 83 U.S. 
App. D.C. 48, 165 F.2d 622; Leviton v. United States, - 

5 Rule 5(a) provides: 

“An official making an arrest under a warrant issued upon a 
complaint or any person making an arrest without a warrant 
shall take the arrested person without unnecessary delay before 
the nearest available commissioner or before any other respon¬ 
sible official empowered to commit persons charged with offenses 
against the laws of the United States. When a person arrested 
without a warrant is brought before a commissioner or other 
official, a complaint shall be filed forthwith.” 
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F.2d -, No. 41 decided November 30, 1951 (C.A. 2); 

Haines v. United States, 188 F.2d 546 (C.A. 9), cert, defied 
November 26,1951, 20 L.W. 3136; Symons v. United States, 
178 F.2d 615 (C.A. 9), cert, denied 339 U.S. 985. The term 
“unnecessary delay” is not itself defined in Rule 5fa). 
Whether the delay in each case is necessary depends upon 
the facts and circumstances of the particular case. Ifote 
of Advisory Committee on Rules with respect to Rule 5(a); 
Haines v. United States, supra at 552-555. Moreover, in 
determining whether police officers have been guilty of 
misconduct it cannot be expected that a standard higher 
than what a reasonable man would have done under the 
circumstances should be applied. Accordingly, any delay 
need only be reasonably necessary and not absolutely 
necessary, and this Circuit and others have held that 
arrested persons are not required to be taken before a 
committing magistrate late at night or outside of the maps- 
trate’s regular office hours. Garner v. United States, supra; 
Levitonv. United States, (C.A. 2) supra; Symons v. United 
States, (C.A. 9) supra. 

Furthermore, the burden of proving that there has been 
an unnecessary delay rests upon the defendant. Thus, as 
stated by Chief Judge Learned Hand, speaking for the 
Second Circuit Court of Appeals in United States | v. 
Walker, 176 F.2d 564, 567 (C.A. 2), cert, denied 338 W.S. 
891: 

Although it is true that the prosecution offering spell 
a statement must, as a condition of its inception, m^ke 
affirmative proof that it was “voluntary” the burden 
of proving that the [McNabb] rule was violated shotild, 
we think, rest upon the defendant. 

See also Leviton v. United States (C.A. 2) supra; Patterson 
v. United States, 183 F.2d 687 (C.A. 5). In this respect, 
proof that officials have unlawfully delayed taking an 
arrested person before a committing authority is analogous 
to prove that they have unlawfully employed wire-tapping 
to secure evidence. 0 With respect to the latter the Supreme 

• Voluntariness of a confession is, of course, another matter. The 
basis for exclusion of an involuntary confession is not that it has 
been obtained by misconduct prohibited by law, (it may or may |not 
have been so obtained) but rather that it is tcstimonially untrust¬ 
worthy. 3 Wigmore on Evidence (3rd Edition) Sections 822, 823. 
It is the voluntariness of a confession which makes it convincing 
proof—it being extremely unlikely that a person will freely imperil 
his safety by admitting commission of a crime of which he is inno- 
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Court in Nardone v. United States, 308 U.S. 338, 341-342, 
has said: 

The burden is, of course, on the accused in the first 
instance to prove to the trial court 7 s satisfaction that 
wire-tapping was employed. Once that is established— 
as was plainly done here—the trial judge must give 
opportunity, however closely confined, to the accused 
to prove that a substantial portion of the case against 
him was a fruit of the poisonous tree. This leaves 
ample opportunity to the Government to convince the 
trial court that its proof had an independent origin. 
(Emphasis added.) 

The Second Circuit Court of Appeals in the Leviton case, 
supra, has recently given careful consideration to the ques¬ 
tion when a delay in taking an arrested person before a 
committing authority may be unnecessary. In that case 
the defendant was arrested at 1:45 p.m. on a Thursday 
and confessed after 7 y 2 hours in custody. In a well-reasoned 
opinion sustaining the delay as not unnecessary under the 
circumstances. Circuit Judge Clark, speaking for himself 
and Chief Judge Swan, 7 at pages numbered 231-233 of the 
slip opinion, said: 

We have found no definition of “unnecessary” in the 
cases helpful enough to close the matter for us here. In 
truth, we think that the traditional use of such words as 
“undue,” “unreasonable,” “convenient,” “prompt,” 
etc., is striking proof that each case involving the Hc- 
Nabb rule must needs be decided without resort to a 
semanticism that obscures the facts out of which it 
arises. Language, in some cases, does seem to warp 


cent. If a statement is not voluntary, it lacks this probative force 
and for that reason is not truly the defendant’s confession. Where 
the Government offers what purports to be a defendant’s confession 
and its voluntariness is challenged, therefore, it has been held to be 
the duty of the Government to show that it actually is the defend¬ 
ant’s confession i.e., that he made it voluntarily. 

7 A dissenting opinion by Circuit Judge Frank seems to lose sight 
of the fact that it is the function of the legislature to determine what 
shall be official misconduct prohibited by law. It stresses the dis¬ 
advantages suffered by an arrested person who confesses before he 
has been taken before a committing authority, regardless of whether 
or not there has been any unnecessary delay in taking him there. 
That view overlooks the limited function of courts in formulating 
rules of evidence and would make the McNabb rule a usurpation of 
legislative power. 
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the rule into a stiff formula that would make no delay 
“necessary” if the declarant was taken into custody 
during the regular office hours of an available comrjiis- 
sioner who could arraign him. Such a formalization 
of the rule would presumably, be easy to apply. But 
like most “simple” legal rules, the gain in efficiency of 
decision is more than offset by the lost adaptability to 
changing circumstances. Furthermore the exception 
implied in the restriction to “the regular office hours” 
of an available commissioner shows how unrealistic 
the principle thus stated is from both the accused’s 
and the court’s standpoint. For it operates so uncer¬ 
tainly as not to advance the search for truth at the 
trial. It means that a week-end or midnight arrest 
gives the officers all sorts of powers they do not other¬ 
wise possess (cf. 2 Okla. L. Rev. 337); they may tjien 
delay the arraignment as much as three days if a 
holiday succeeds the Sunday. See United States^ v. 
Walker, and the other cases cited supra. Since arraign¬ 
ment before any judge or committing magistrate, state 
or federal, is permissible, 28 U.S.C. formerly § 591, 
now § 3041, Rule 5(a) F.R.O.P., it is too much to sup¬ 
pose that some such official could not be found in the 
vast concourse of metropolitan New York at any time 
of the day or night if actually needed. In this very 
case arraignment actually took place on Good Friday 
evening and before a judge, not a commissioner. 

If, however, we approach the issue from the stand¬ 
point of the objective commonly asserted for the Mc- 
Nabb principle, the analysis becomes clear. The rule 
itself does not assure uncoerced confessions; other 
rules (such as were here applied) take care of tl^at. 
Nor is its primary function to confer a procedural 
advantage on a particular defendant specially situated. 
Rather it is to compel police observance of the principle 
to which they have always owed obedience, namely, 
prompt arraignment of an accused. See United States 
v. Carignan, supra, speaking of “the reason for jhe 
rule, i.e., to abolish unlawful detention.” If that de¬ 
tention exists, the evidence, however valuable, which is 
its fruit, is unusable; if it does not, then the evidence 
(if also uncoerced) is available, no matter how bitier 
the consequences for the accused. On that basis the 
rule admitting of some delay when a commissioner! is 
not readily available makes sense. It is natural law 


l 
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enforcement procedure to seek a commissioner in his 
office hours; it would not be natural and hence rational 
or reasonable to require an officer to seek out perhaps 
a state judge in the small hours of the morning. Tins 
explains, too, the rule that, unlike the showing of non¬ 
coercion as to a confession, the burden of showing un¬ 
reasonableness of delay in arraignment rests upon the 
defendant, a burden here increased by the definite con¬ 
trary finding of the trial judge. United States v. 
Walker and Patterson v. United States , both supra . 

So, too, an explanation is afforded for what otherwise 
might seem at least a surface inconsistency in the cases. 
In United States v. Mitchell, supra, it was held that 
arraignment might be delayed to receive a volunteered 
confession, while in Upshaw v. United States, supra, 
it was held improper to delay for thirty hours in an 
endeavor to secure evidence for a better case. Here, 
too, the touchstone is decent and responsible police 
procedure. It is not permissible to use delay for the 
purposes of inducing confession; but a delay can be 
shown reasonable when it is induced by the voluntary 
act of the accused in freeing himself of the burden of 
guilt. So Haines v. United States, supra , 9 Cir., 188 
F.2d at page 553, is directly in point. Haines was ar¬ 
rested between 9 and 10 a.m. and immediately taken to 
the office of the Secret Service in Los Angeles. There 
he admitted his guilt and described the counterfeiting 
activities under investigation. But it was not until 
evening that he signed the confession—embodying the 
facts related earlier—which was admitted into evidence 
against him. The court held the written confession 
competent. The court said that Rule 5(a) was not 
“deliberately fashioned to fatally taint a voluntary, 
confession for the sole reason that it was received 
prior to an arraignment. • • * The plain and simple 
requirement of Rule 5 is that the arrested person be 
taken before the magistrate ‘without unnecessary 
delay’ and so the question we must face is whether 
the delay in arraigning appellant until the next day was 
reasonably necessary in order to give the officials here 
involved an opportunity to check on and verify the 
available facts he had given them, this in order to deter¬ 
mine whether justice and reason called for filing a 
criminal charge against him.” 

The question we must face in the case at bar, therefore, 
is whether it has been shown that after appellant was 
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arrested and before he confessed there was a delay in tak¬ 
ing him before a committing authority which was not 
reasonably necessary under all the circumstances. 

2. Appellant’s confession was not shown to have been 
obtained after an unnecessary delay in taking lhim 
before a committing authority. 

Appellant was arrested at 11:30 p.m. on February 1, 
1951, and confessed between 10 and 11 a.m. on February 
2, 1951. The interim, therefore, is the only period during 
which any delay in taking him before a committing authority 
would be material under the McNabb rule. 8 United States 
v. Mitchell, supra. At 11:30 p.m. appellant was arrested by 
Officers Xander and Powell (the officers assigned to ihe 
case) at the co-defendant Taylor’s home. The officers did 
not question appellant at that time but immediately took 
him to the cell block and resumed their efforts to appre¬ 
hend the co-defendant Taylor. Appellant does not (Br. 8), 
and in view of the Garner case, supra, cannot contend ttyat 
the officers were required to take him before a committing 
authority prior to 9:00 a.m. on February 2, 1951. Ofikier 
Xander testified that the Commissioner usually begins hear¬ 
ings at 10:00 a.m. This testimony, of course, was not con¬ 
tradicted and, even in the absence of such testimony, pre¬ 
sumably this Court would take judicial notice of that fact 
Moreover, it also appears from Officer Xander’s testimony 
that between 9:00 and 9:30 a.m. on February 2, 1951, he 
and Officer Powell were engaged in the apprehension of the 
co-defendant Taylor. Of course, they could not be in tWo 
places at the same time. Having accomplished such appre¬ 
hension, they began to question appellant at 10:00 a.m. 
Surely up to that time any delay on the part of the police 
officers in taking appellant before a committing authority 
was reasonably necessary under the circumstances. 

The record does not disclose at exactly what time between 
the beginning of the interrogation at 10:00 a.m. and the 
reduction of the confession to writing at 11:00 a.m. appel¬ 
lant confessed. Officer Xander testified that appellant first 
claimed that he had not committed the crime; that appel- 


• Appellant was first taken before the Commissioner and ordered 
committed on February 2, 1951 (R. 168, 166). We have found no 
evidence in the record as to the hour of such commitment. However, 
for the purpose of this argument, we assume, as defense counsel 
stated to the trial judge (R. 38), that appellant confessed before 
he was taken before the Commissioner. 





16 


lant was then shown the button missing from the overcoat 
he was wearing and told that it had been recovered at the 
scene of the crime; and that “shortly after” that (R. 62, 
59) appellant confessed, the confession being reduced to 
writing at 11:00 a.m. From 10:00 a.m. until appellant con¬ 
fessed, therefore, it does not clearly appear that there was 
any appreciable delay, to say nothing of an unnecessary 
delay, in taking him before a committing authority. In 
any event, any delay was occasioned solely by the officers’ 
affording appellant an opportunity to explain the finding of 
the button from his coat at the scene of the crime. Appel¬ 
lant argues (Br. 7), however, that when the officers dis¬ 
covered that the button recovered at the scene of the crime 
appeared to be the one missing from his coat, they were 
obliged to take him before a committing magistrate at once 
without waiting to question him or to take him to the hos¬ 
pital to see if Mr. Jordan could identify him. We do not 
contend that on the basis of the button and coat alone the 
Commissioner might not have, or should not have, ordered 
appellant temporarily committed. On the other hand, 
laboratory tests on the button and coat had not yet. been 
made; the victim of the robbery and assault had not yet 
had an opportunity possibly to identify appellant as one 
of his assailants: and, if appellant had been immediately 
taken before the Commissioner, presumably his story would 
have been the same as his trial defense, namely, that some¬ 
one else had been wearing his coat. It would be pure conjec¬ 
ture, therefore, to assume that the Commissioner would 
necessarily have ordered appellant committed. In any event, 
had appellant been brought before the Commissioner im¬ 
mediately, Rule 5(a), F.R.Cr.P. would have required that 
serious charges be filed against him—robbery and assault 
with a dangerous weapon. More important in determining 
applicability of the McNabb rule, therefore, is the question 
whether it was consistent with proper police procedure 
under the circumstances to give appellant an opportunity 
possibly to explain the fact that a button missing from the 
coat he was wearing had been found at the scene of the 
crime. Certainly, appellant cannot now argue that any ex¬ 
planation—such as the one that someone else had been wear¬ 
ing the coat—would have been unreasonable, since this was 
the very basis of appellant’s trial defense. 

From the facts of this particular case, therefore, it ap¬ 
pears that any delay in taking appellant before a commit¬ 
ting magistrate prior to his confession, in the language of 
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the Second and Ninth Circuit Courts of Appeals in the 
Leviton and Hames cases, supra, 


was reasonably necessary in order to give the officials 
here involved an opportunity to check on and velrify 
the available facts • * • in order to determine whether 
justice and reason called for filing a criminal charge 
against him. 


Certainly, appellant has not sustained the burden of sb 
ing otherwise. 


ow- 


OONGLU8XON 

Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 


Charles M. Ibelan 
United States Attorney 

Frank H. Strickler 
Joseph M. Howard 


Joseph F. Goetten 
Assistant United States Attorneys 
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ftnittb States district Court 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 348-51 


United States of America 
v 

John C. Pierce, Defendant. 


Washington, D. C., 
Monday, June 11,1951 

The above entitled case came on for trial at 10 i:30 
o’clock a.m., on Monday, Jnne 11, 1951, in the United 
States District Court for the District of Columbia, in the 
Court House, at Washington, D.C. 

BEFORE: j 

HONORABLE BOLITHA J. LAWS, Chief Judge of the 
United States District Court for the District of Columbia, 
and a jury. 


APPEARANCES: 

FRANK STRICKLER ESQUIRE, Assistant United 
States Attorney, on behalf of the United States; and 


EDWARD A. McCABE, ESQUIRE, and DONALD 
MONTGOMERY, ESQUIRE, on behalf of the defendant. 


[3] OPENING STATEMENT ON BEHALF 
OF THE UNITED STATES 

MR. STRICKLER: May it please Your Honor and you 
ladies and gentlemen of the jury: This case has been 
identified to you by the Court as a robbery case, in which 
force was used, and the second count in the indictment is 
a charge of assault with a dangerous weapon, and the 
complainant is William F. Jordan, who will testify he was 
at 2411 Bladensburg Road, N.E., in the District, at about 
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2 o’clock in the morning on February the first, 1951 and 
that the defendant seated at the table, known as John C. 
Pierce, came into the gas station where he was employed, 
and he asked him where he could get Coca-cola and peanuts, 
I believe, and he gave him change to buy Coca-cola and 
peanuts, and the defendant at that time was accompanied 
by another man, at that time known to Mr. Jordan. 

The evidence will show that following the buying of the 
peanuts and the cokes that the manager, Mr. Jordan, went 
[4] into the rest room, and he was in there a few minutes 
and when he came out, he was struck down and rendered 
unconscious and his pockets gone through and a certain 
amount of money taken from him. 

That at a subsequent time there was a button discovered 
at the scene of the crime, and that the button was turned 
over to Sergeant Xander of the robbery squad, and was 
in turn relayed to the FBI laboratory, and subsequently 
a coat was given or taken from the defendant John C. 
Pierce in this case, and that coat was likewise submitted 
to the FBI for investigation, and a report was submitted by 
the Federal Bureau of Investigation and that report will 
disclose that the button found at the scene of the crime 
was indeed a button that was missing from the coat of the 
defendant. 

At the proper time the Government will offer evidence 
that the defendant, John C. Pierce, was arrested and that 
he confessed his guilt of this crime. 

At the close of the case the Government will request 
you to return a verdict of Guilty as charged on both of 
the counts of this indictment. 

OPENING STATEMENT ON BEHALF OF 
THE DEFENDANT 

MR. McCABE: Your Honor and ladies and gentlemen 
of the jury, the facts in this case are a little bit involved. 
I would like to have you bear with me for a few minutes 
while I outline them to you. As the Government has al¬ 
ready [5] stated, the robbery was committed at 2411 
Bladensburg Road, N.E., in the early morning hours of 
February 1st, 1951. 

Subsequently the defendant, John C. Pierce, and another 
man named Francis Taylor were indicted by the grand 
jury and charged with robbery and assault with a dan¬ 
gerous weapon. 
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Taylor plead guilty. He is now confined. He has been 
sentenced and he will appear as a witness in this case to 
testify that at the time he committed the robbery, the 
defendant here, Pierce, was not with him. 

We will further agree, that is, the defense agrees, that 
the button found at the scene of the crime did come from 
the overcoat owned by Pierce. 

We will also show, however, through testimony of he 
defendant’s wife that this overcoat was loaned to Taylor 
on the night of the crime. Taylor will also testify that he 
did borrow this overcoat. 


We will also show you that the chain of events which led 
to Pierce’s arrest were these: That he went to Taylor’s 
house some days after the occurrence, and while he was 
there he met the police officers who were looking for Tayljor, 
and one of these police officers had on his person a button 
which had been found at the scene of the crime, and wlien 
he noticed that Pierce was wearing a coat from which a 
button was missing, he then decided to hold Pierce for in¬ 
vestigation. 

[6] We will show you in this case that Pierce wasn’t at 
the scene of the crime and that, in fact, he had loaned his 
overcoat to the man that is already serving a sentence for 
this. That is the substance of the case on which we vdll 
proceed. 

WILLIAM F. JORDAN 


was called as a witness by the United States and, being 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. STRICKLER: 


Q Are you employed, Mr. Jordan? 

A Yes, sir, I have been, and I still draw compensation, 
haven’t worked since the first of February. 


Q Directing your attention to February 1st of tljis 
year— 

A (Interposing) Yes, sir. 

Q Were you employed at that time? 


A Yes, sir. 


£7] Q Where were you employed? 
A At R. L. Brinson. 
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Q What sort of employment? 

A D.C. Service, gas station. 

Q What hours were you working that day? 

A I was working from 11 to 7. 

Q Is your business the running of the service station, 
that is, a rather big trucking terminal? 

A Yes. 

Q How long have you been employed there, sir? 

A Around five years, sir. 

Q At that time did you know a man named Francis Tay¬ 
lor? 

A Yes, sir. 

Q How long have you known him, sir? 

A Well, as well as I can say, I would say three or four 
months. 

Q And how had you known him, or what was the rela¬ 
tionship? 

A He was working for a good customer of ours who 
purchased their products from us, and it was through that 
that I learned to know Taylor. 

Q Did you see Taylor on February 1st, 1951? 

A Yes, sir. 

Q Where was it you saw him ? 

[8] A In the service station, about 2 o’clock in the 
morning. 

Q Was he alone or accompanied by someone? 

A No; he was accompanied by Pierce. 

Q Did you at that time know Pierce? 

A No, sir, never seen him before. 

Q Do you see the man that you now know to be Pierce 
in court today? 

A Yes, there he is (indicating). 

ME. STRICKLER: May the record show the witness 
identified the defendant John C. Pierce. 

BY MR. STRICKLER: 

Q Now, where did you see the defendant John C. Pierce? 

A Where did I? 

Q Yes. . i . • 

A On the first. .« 
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Q On February 1st! 

A On February 1st He came in the station first about 
2 o’clock in the morning as best as I can remember, pre tty 
dose to 2. 

Q At that time did you know where Taylor was! 

A Taylor stood by the door. He would not face me any 
—that is what caused me— 

Q (interposing) Well, how was Pierce dressed! 

[9] A Black short coat, it looked like a Navy coat, and 
I think he had on a hat. I am not positive. 

Q Did you have any conversation with Pierce in the door! 

A Oh, yes. He asked me—he gave me a dime and said 
he wanted two nickels, which I gave him, and he bought 
some peanuts and bought a Coca-cola, and he gave the Coca- 
cola to Francis Taylor and he ate the peanuts, and I pre¬ 
sumed they had gone, you see, and I went to the men’s 
room and I don’t positively remember coming out of the 
men’s room, but I remember of flipping the light on when 
1 came out. 

Q Now, at the time you said Pierce gave the coke to Tay¬ 
lor, where was Taylor at that time! 

A Taylor was next to the door, on the opposite side of 
the store, on the opposite end of the area from where I was. 

Q Do you recall now how Taylor was dressed at t|hat 
time! 

A Taylor had on a semi-coat, and he had on smoked 
glasses. 

Q Did you have any conversation with Taylor that nigjht! 

A No, sir, he never came near me. 

Q Now, how long were you in the rest room, Mr. Jordan? 

[10] A Oh, I would say, just long enough to wash my 
hands, possibly; maybe a couple of minutes. 

Q How long after you last saw the defendant Pierce 
did you go into the rest room! 

A How long after I saw him! 

Q Yes. 

A Well, he left the door. He and Taylor went opt 

Q Was he at the door when you went in the rest room? 

A No, they were half way across the street, partly over 
Bladensburg Road. 

Q How big is the room? 

A About 20 one way by 8 feet 
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Q Where is the rest room in relation to the door? 

A Eight in front of it 

Q How far in distance? 

A About six feet The bathroom takes up part of the 
room. 

Q And when you came out, do you remember coming 
out of the rest room? 

A No. I only remember unlocking the door. I don’t 
positively remember getting outside the threshold. 

Q What is the next thing you remember? 

A When I came to in the outside room, laying in a 
puddle of blood. 

[11] Q Do you know what time it was when you came 
to? 

A It could not have been over a quarter past two. 

Q What did you do at that time? 

A I started to crawl. I went the wrong way towards 
the phone, and I felt different things in the store, and I 
knew I had to turn around. I wasn’t going in the right 
direction, and I don’t know—I don’t remember putting a 
nickel in it, and I don’t know how I ever got the nickel 
out of my pocket, but evidently I got hold of the operator, 
and I called her and asked for No. 12. 

Q Were the lights on at that time? 

A Yes, sir. 

Q And you also reported the matter to the police at that 
time? 

A Yes, sir, and I reported two men. 

Q Did there come a time when you went to the hospital, 
sir? 

A Yes, but I don’t remember it. 

Q Do you remember the police coming to the service 
station? 

A I thought they were truck drivers. I remember some¬ 
body coming, but I figured at that time they were truck 
drivers. 

Q How were you dressed that night? 

A I had on a pair of coveralls, brown coveralls. 

[12] Q Where did you keep your money? 

A Up in the pocket, in the clip. 

Q Now, at the time Francis Taylor and John Pierce 
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came into the service station, did you have any money 
at that time ? 

A Yes, I did have it. 

Q Do you know how much money you had at that 
time, sir? 

A When I first figured the thing I thought I had $200, 
but I cashed a check, and that left me with, after cas}iing 
the check, that left me with $92.65 that I had. 

Q Where did you have the money? 

A Up in here, in my pocket. 

Q Do you recall the time you last saw your money that 
evening? 

A When I cashed the check. That was an hour and a 
half before they got there. 

. Q Now, when you came to after you came out of the 
rest room, did you look for your money at that time? 

' A No, I didn’t. 

Q When did you miss the money? 

A I missed it when I turned the change case over to one 
of the truck drivers, but who wasn’t a truck driver, and 
I found out later he was an officer from No. 12. 

Q Were you still at the service station at that time? 

[13] Yes, sir. 

Q Still at the service station, at the premises ? 

A Yes, sir. 

Q And are the premises in the District of Columbia, sir? 

A Yes, sir. 

Q Do you recall going to the hospital, sir? 

A I have a faint recollection of somebody saying some¬ 
thing about the ambulance is here, but I don’t remember 
getting into it or out of it. 

Q Well, after that time what is the next thing you 
remember? 

A When I came to, let us see, there was a nurse stand¬ 
ing over me at the hospital, and she had her hand on my 
head, like that (indicating), and I was all bandage^ tip, 
and I looked around and I said where I was. 

She said, “You are in the hospital” and so then I went 
to sleep again, and it was 2 o’clock—No, it was on the 
second when I really gathered things together enough to 
realize who it was, and I told them about where he livid. 
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[14] Q Did there come a time when yon were in the 
hospital that yon saw the defendant John C. Pierce? 

A Yes. 

Q Do yon now recall when that was? 

A That was a little after one o’clock, or right after I 
ate, on the second, aronnd one o’clock. 

Q Where did yon see him in the hospital, sir? 

A At the foot of the bed, sir. 

Q Who was with him that you know by name? 

A Taylor, Sergeant Xander, and Sergeant Powell. 

Q Did you at that time identify him as being the man 
yon saw in your store at 2 o’clock on February 1st? .. 

A Yes, absolutely, without a question. 

[15] Q Can you tell us with relation to the defendant 
John Pierce here, how you were able to identify him, sir? 

A Well, I identify him because he made change with 
me before I was knocked out, see, and I had a real good 
look at him. 

Q How long were you in the hospital, Mr. Jordan? „ 

A Three days. 

Q And what sort of injuries were you treated for, sir? 

A Well, had lacerations, 25 stitches. 

Q I didn’t hear that, sir. 

A 25 stitches were taken in the head. 

Q Do you know how many lacerations you had in your 
head? 

A They said about ten. Some were minor and some 
were right bad. v ' 

[16] Q Did you have any other injuries, Mr. Jordan? 

A No, sir—oh, yes, sir. The same night these two fingers 
were broken. I covered up like that, and it broke two 
fingers, and I am not able to bend that one yet 

Q Do you still have occasion to see the doctor because 
of these injuries? 

A Yes, twice a week. 

[25] HERMAN W. XANDER 

was called as a witness by the United States and, being 
first duly sworn, was examined and testified as follows: - 
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DIRECT EXAMINATION: 

BY MR. STRICKLER: | 

Q 'Will you please state your full name and assignment, 
officer? 

A Herman W. Sander, Detective Sergeant, assigned to 
the robbery squad. Detective Bureau. 

Q How long have you been so assigned, officer? 


A A little better than five years, sir. 

Q Were you assigned to investigate a robbery which oc¬ 
curred at 2411 Bladensburg Road, N.E. on February 1st, 
1951? 

A I was, yes, sir. 

Q Is that located in the District of Columbia, sir? 

A Yes, it is. 

[26} Q As a result of your investigation, did you talk 
with Mr. William Jordan, sir ? 

A I did, yes sir. 

Q Did there come a time when you arrested the de¬ 
fendants, Francis Taylor and John Pierce? 

A Yes, I did; both of them. 

Q Where did you arrest John C. Pierce? 

A In front of 509 N Street,. N.W. 

Q Can you tell us— 

. A (Interposing) That is the home of the second de¬ 
fendant, Taylor. £ ^ 

Q Can you tell us the time? 

A It was about 11 z20 pjn. on the 1st of February. 

Q Can you tell us what time of day Francis Taylor was 
arrested, sir? / v - . I 

A About 9 or 9:30 on the following morning, onthe 2nd 
of February. ^ 

, Q Did you question Pierce, sir? 


, Q Did you question Pie: 
A I did, sir, yes, sir. 

Q Do you see the man 
courtroom at the present 


to you as Pierce rti the 
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THE COURT: Yes. 

BY MR. STRICKLER: 

Q Where did yon talk with the defendant? 

A In the office of the robbery sqnad. 

Q Who else was present at that time? 

A Sergeant Powell, my partner, he also was present and 
the civilian clerk, Mrs. Frost, and there may have been 
others. The office is open to the public. 

Q At what time of the day was that? 

A I would say that I questioned him, or started to ques¬ 
tion him perhaps at 10 a.m. or perhaps a little before, 
maybe a little after. 

Q And did he make any statement to you concerning this 
offense of robbery, assault with a dangerous weapon? 

MR. MONTGOMERY: Objection. May we approach 
the bench? 

THE COURT: Answer this question, and then I will 
hear you. 

THE WITNESS: Yes, he did. 

THE COURT: If you want to go into the statement, I 
will excuse the jury, 

MR. STRICKLER: All right, Your Honor. 

THE COURT: Members of the jury, there is a question 
of law that I have to look into in connection with this 
matter. 

[28] Will you please step out? 

(Thereupon the jury left the court room.) 

MR. STRICKLER: Your Honor, at this time I would 
like to preserve the record, if the confession is going to be 
attacked, and I would like to request that the civilian 
stenographer in Police Headquarters be summoned. She 
is Mrs. Frost and she can be reached at the Robbery Squad 
office. 

THE COURT: There will be other witnesses? 

MR. McCABE: Yes, there will be. 

MR. STRICKLER: She is just across the street 

THE COURT: The officer can get her when he steps 
down. 

I will have Mr. Reamy put in a call for her. - 
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BY MB. STRICKLER: 

Q At what hour did you talk with the defendant pierce? 

A About 10 a.m. or thereabouts on the morning of Febru¬ 
ary 2nd. 

MR. McCABE: Is this Pierce you are talking about? 

THE WITNESS: Yes, Pierce. | 

BY MR. STRICKLER: ! 

Q And how long did you talk with him, Sergeant Xajnder? 

A I would say about an hour. It could have varied a 
little, less or more, but it was thereabouts. I don’t know 
the time exactly. 

Q And during that time did he make any statement 
[29] concerning this case, sir? 

A Yes, sir, he did. 

Q Will you tell us what he said ? 

A Yes, sir. 

When I first talked to him he denied this case. However, 
at the time I was talking to him he was wearing a black 
overcoat with a button missing, and a button had befen re¬ 
covered at the scene of the robbery that matched the but¬ 
tons, the remaining buttons on his particular coat. 

I asked him about the coat, if it was his coat, and he| said, 
No, it belonged to his grandfather, and I asked him how 
long he had been wearing it, and he said approxin|iately 
one week. 

I said, “Did you have it last night?” and he said, “Yes.” 

That I knew because at 11:30 at the time of the arrest 
he had it on. I asked him about the missing button. So he 
seemed to have a surprised look at that, and I showed it 
to him, and I showed him the button I had. 

I said, “This button matches the remaining buttons on 
your coat, and I am going to submit the button for test, and 
I feel positive that this will be found to be the massing 
button.” 

So at that time he said, “Well, I will tell you the truth 
about it.” 

So then he proceeded to give me a statement He said 
he [30] had gone to this address with Taylor. He said 
he didn’t know at the time where he was going, but they 
had boarded a bus down town and had gone to 12th & H 
N E., and at that point they transferred to another bus 
that went up Bladensburg Road. 
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Taylor got off the bus. At that time Pierce asked him 
where he was going, and he said he was going to the gas 
station. 

He said, “You remember when I told you about some¬ 
time before—” Taylor had been befriended by.the com¬ 
plainant on some previous occasion. Taylor had worked in 
the neighborhood, and the complainant had allowed him to 
wait for his employer in the gas station, and as I understand 
it, had from time given him money for food when he was 
without money and food. 

So they went inside this gas station, and Taylor at the 
time, Pierce say's, was wearing dark glasses and he re¬ 
mained near the door. 

Pierce said he went in and asked the complainant for 
change of a dime, and the complainant was supposed to 
have given him two nickels and he bought a bag of peanuts, 
and a bottle of Coke, as well as I remember. 

They stayed there for a few minutes and left the station. 
Taylor walked out and Pierce followed out. 

Pierce said, “Let us call the whole thing off” and Tay¬ 
lor said, “No, we will get him,” and as they went in, back 
to the station, Mr. Jordan was just walking out of the 
men’s room and Pierce said he grabbed him while Taylor 
struck him. [31] Pierce said he threw him to the floor 
and this man was screaming at the time, and he held him 
and Taylor removed some money from his pocket, and they 
ran from the gas station, and he said on the way out Taylor 
gave him a roll of money. He said he counted $38 and 
he kept $19 and gave $19 to Taylor, and then they caught 
a cab to the nearby Maryland line and rode back and forth 
to New York Avenue, Northwest, at which time they sepa¬ 
rated. 

Q Now, prior to his making this statement to you, Ser¬ 
geant Xander, did you promise him anything? 

A I did not promise him anything, no, sir? 

Q Was there any force used upon him? 

A No, sir. 

Q Had you.been present throughout the questioning, sir? 

A I had, sir. In fact, I questioned him more so than 
Sergeant PowelL 

. Q Did you. tell him whether he was being compelled to 
make any statement, sir? 
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A If I may add here: At the top of the typed statement 
there, there is a paragraph advising him of that fact, 
that he is not, that he wasn’t compelled, and the statement 
might be used against him, and that he was making it of his 
own free will. 

Q Did there come a time when the statements were 
[32] put down into writing sir? 

A Yes, sir, immediately after the questioning. 

Q Do you recall who typed that statement, sir? 

A Yes; Mrs. Frost. While she typed it I sat 
her at the typewriter. 

Q Who else was present at the time Mrs. Frost 
the statement? 

A Sergeant Powell, as well as I remember, was 
office, and I was there; Taylor was also present, 
the back of the room there. 



MR. STRICKLER: Will you mark this for identifica¬ 
tion Government Exhibit #2. 

(Thereupon the document was marked Government 
Exhibit #2 for identification.) 

• I 

• BY MR. STRICKLER: 

Q Sergeant Xander, I am going to show you Govern¬ 
ment Exhibit #2 for identification, and ask you ifi you 
can identify that, sir? 

A Yes, sir, this is the statement that Pierce gave me 
and which he signed. My signature appears as well as 
Sergeant Powell’s. 

[33] BY MR. STRICKLER: 

Q Did there come a time, Sergeant Xander, when you 
went to the hospital with the defendants Taylor and 
Pierce? 

A Yes, I did. 

Q At the hospital did you see the complainant, Mr. 
Jordan? 

A I did, sir. 

Q And at the hospital were any statements made concern¬ 
ing this case by the defendants Pierce or Taylor? 

A Yes. 

Q Who made the statement, sir? 

A Pierce admitted his part and then I showed him in the 
presence— T ■ 
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Q (Interposing) If I may interrupt you: At the time yon 
stated Pierce admitted his part, who was present and where 
did the statement take place? 

A That was—I don’t positively remember the hospital 
room, but it was in a room at Casualty Hospital about 1 
or 1:30 p.m., on the 2nd of February, and those present 
were the complainant, Sergeant Powell, the two defendants, 
and myself, and a patient who was in an adjoining bed, 
and before it was completed a doctor entered. Now, I 
didn’t get the names on [34-35] on there of the indi¬ 
viduals. 

Q Was that statement read to the complainant or in 
the complainant’s presence? 

A It was after Pierce had admitted it orally. 

Q Who read the statement to the complainant? 

A I did. 

Q And was the defendant Pierce there at that time? 

A He was seated right beside the bed. 

Q Prior to your reading of the statement to the com¬ 
plainant, did the defendant Pierce have anything to say 
about it, sir? 

A After I read it I took it over and showed it to him 
and asked him now if that was his signature, and this was 
done at the bedside, and Mr. Jordan was present, and I 
asked him if that is his signature and he said it was. 

He even went so far as to say, Mister, he was sorry, to 
the complainant. 

Q Sergeant Xander, at what time was the defendant 
arrested, sir? 

A You are speaking about Pierce now? 

Q Yes. 

A About 11:30 p.m. on the 1st of February. 

Q And at what location was he arrested? 

A In front of 509 N Street, N.W. 

Q And you were the arresting officer? 

[36] A I was, yes, along with Sergeant Powell. 

Q At what time was this conversation or this statement 
made to you by the defendant, sir? 

A That was about 10 a.m. the following morning, and I 
might add that in this connection, as I said before, this 
509 is the home or the rooming house that the defendant 
Taylor occupied a room in, and we were there wating for 
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Taylor when the defendant came there looking for Taylor, 
and at the time of the arrest we hadn’t located Taylor and 
so immediately proceeded to the cell block with the de¬ 
fendant Pierce and went back to the house at 509 N Street, 
where we remained until 3:30 the following morning. 

Q I see. 

A That was the reason for not talking to Pierce it that 
particular time. 

Q And you talked to him again after 10 a.m. on February 
2nd? 

A The following morning after the arrest. 

Q What time was the confession given, sir? 

A Well, between 10 and 11. I think the statement was at, 
or the beginning of the typing was at 11—I mean at 11 a.m. 

Q On what date? 

A On the second. 


MR. STRICKLER: I have no further questions of this 
[36A] witness as to the admission of the confession' Your 
Honor. 


CROSS EXAMINATION 
BY MR. McCABE: 

Q Sergeant Xander, you said you arrested the defendant 
Pierce at about 11:30. 

A About 11:30. 

Q And took him to the cell block? Is that Precinct No. 1 ? 

A That is right. 

Q At the municipal center? 

A That is right. 

Q At that time, at the time you arrested Pierce, you 
had in your possession, did you not, a button which was 
found at the scene of the crime you were investigating? 

A I had it at the office, yes. I didn’t have it on my 
person. I had it in the office. 

Q Did you tell Pierce at the time of his arrest why you 
were holding him? 

A For investigation of robbery. 

Q Did you tell him what robbery? 

A I did not. 

Q And he was wearing this black coat that you referred 
to at that time? 
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A He was; yes, sir. 

Q And from which a button was missing? 

[37] A Yes. 

Q Is that what aroused your suspicion? 

A No, I was looking for both of these men at that time. 

. Q And you took him to Precinct No. 1? 

A To the cell block. 

Q Of Precinct No. 1? 

A Yes. 

Q According to the records, it was 11:47. Would that 
be about right, in your memory? 

A Well, there I would say it was 11:30 p.m. and that 
was in front of 509 N Street, and from the time we took 
him down and by the time his name was placed on the 
books, that would be about right. 

Q. Where was he confined during the night? 

A In the cell block, I would say, at Police Headquarters. 

Q And you had this button from the scene of the crime 
in your possession? 

A Upstairs in the office. 

Q And you knew of its existence? 

A Oh, surely. 

[38] MR. MONTGOMERY: Would it be well to sum¬ 
marize our theory? 

THE COURT: Yes. . 

MR. MONTGOMERY: Our contention is that the de¬ 
fendant Pierce was arrested at 11:30 on the evening of 
February 2nd, and that the reason he was arrested is be¬ 
cause he was wearing a coat from which a button was miss¬ 
ing, and which was in the possession of the police at the 
time he was arrested. 

There was sufficient evidence to hold him for arraign¬ 
ment, and that he was held all during that night and the 
following morning and he could have been arraigned at 
9 o’clock in the morning as required by the Federal rules. 
But he wasn’t arraigned at that time but was held after 
that, and that this confession, although we don’t know what 
time it is, came some time after 9 o’clock in the morning 
when he could have been arraigned, and that he was taken 
to the hospital for identification before arraignment, and 
not arraigned until later in the day at 4 o’clock. 
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It is our contention that is unreasonable in view of the 
fact that there was sufficient evidence at 9 o’clock to ar¬ 
raign him. 

THE COURT: Well, you have already showed those 
facts, haven’t you? He was arrested at 11:30 at night 
and he made [39] the confession at 11 in the morning. 

MR. MONTGOMERY: We are not certain what time 
the confession came. 

THE COURT: I will give you latitude. Do you want to 
go ahead with your questions? I will hear argument when 
you get through. 

BY MR. McCABE: ! 

Q Sergeant, did you at any time during your interro¬ 
gation of the defendant, did you strike him? 

A No, sir, I didn’t. 

Q And you didn’t strike him with your open hand? 

A No; or closed. 

Q Did you strike him at any time with the telephone 
book? 

A No, sir. 

Q Did he volunteer this statement? Did he confess vol¬ 
untarily? 

A He did. 

Q How did that come about? Did you simply ask him? 

A As I explained to you, I asked about that button which 
was missing from his coat, and I told him it would fee sub¬ 
mitted for analysis, and he said: “I will tell you about the 
case,” or words to that effect. 

MR. McCABE: Your Honor, I think we have asked suffi¬ 
cient questions and we would like to summarize the matter 
for you [40] from the point of law in which we are in¬ 
terested. 

THE COURT: Go ahead. ' | 

MR. STRICKLER: May I interrupt, Your Honor, in¬ 
asmuch as the question of the voluntariness of the Confes¬ 
sion has been raised, I don’t feel that I would want to rest. 
I want to protect my record, in other words, I don’t think 
It is sufficient here, but I would not want to rest if that is 
the case. 

. . • • ■ • ' 

- T HE COURT: You don’t rest if you make a prima facie 
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showing of lack of force. You don’t have to offer any re¬ 
buttal if they don’t prove it. 

MR. STRICKLER: All right, sir. 

THE COURT: All right. You may argue it. 

MR. McCABE: Your Honor, it is our contention on the 
doctrine of the Supreme Court in the Upshaw case, al¬ 
though the facts in the instant case are not identical with 
the facts in the Upshaw case, for in the Upshaw case the 
defendant was held for 30 hours, admittedly for the pur¬ 
pose of obtaining from him a confession. 

That confession was obtained in the Upshaw case at the 
end of 30 hours, and the Court, the Supreme Court, ruled 
there that it was the duty of the arresting officer to bring 
the prisoner before a committing magistrate without un¬ 
reasonable delay. In that case it was held it was for the 
purpose of holding the man for further questioning in order 
that a [41] confession might be obtained, and that that 
delay was unreasonable. 

Our contention in this case is substantially the same, and 
we feel that the defendant having been arrested at 11:45, 
11:30 to midnight the night before, wearing an overcoat, 
and the police at that same time having in their possession 
a button which they reasonably suspected came from the 
overcoat, that the police under those facts and circum¬ 
stances had sufficient grounds for bringing this man before 
a committing magistrate. 

They didn’t do so in the early hours of the morning, 
at the opening of the day’s business, which was 9 o’clock, 
and the next morning in the same building is where the 
questioning and the detention took place, and we say there 
were numerous judges within a one or two block radius 
where this man could have been presented and charged. 

This wasn’t done even though the police then had in their 
possession his property, what they suspected was his prop¬ 
erty. and found at the scene of the crime. 

We feel that they held him for the sole purpose of ex¬ 
torting a confession from him in order that the case might 
be a stronger one. 

It is a situation very similar to the Upshaw case, and in 
the TTpshaw case they admittedly held him simply to get a 
confession, and the Supreme Court in that instance 
[42] said it was inadmissible. 

We contend that the time element of the Upshaw case 
does not necessarily make valid any confession made at a 
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lesser time. We contend that the police should have abided 
by the construction of Rule 5(C) of the Rules of Cri minal 
Procedure, which say that a man must be brought before a 
committing magistrate without unreasonable delay. We 
think that the delay in this case was unreasonable, and that 
he was held for the sole purpose of obtaining this confession 
from him. The police had reasonable grounds for arraign¬ 
ment at the opening of the business day on February 2nd. 
They didn’t so arraign him but held him until a confession 
was obtained, and until subsequent identification based on 
the use of that confession was obtained from the complain¬ 
ing witness at the hospital, and we feel under those[ cir¬ 
cumstances that both the confession and the resulting 
identification should not be allowed in evidence in this case. 

THE COURT: Well, gentleman, I had occasion in one 
case to give this matter considerable study, and to rjeach 
my conclusion I read a lot of opinions in the case. I don’t 
recall the name of it today, but in my judgment the police 
in this case had a right to hold the defendant a reasonable 
time for the purpose of making or going through ordinary 
police procedure, such as booking, the questioning of the 
person being held, the checking up on possible alibi wit¬ 
nesses, checking [43] up on any questions of identity: 

Of course, in some instances, that might work to his de¬ 
cided advantage, as well as to the advantage of the prosecu¬ 
tion, but certainly the police must have a reasonable time 
to have made available witnesses before the United States 
Commissioner. 

The complaining witness in this case was in the hospital, 
and he stayed there three days. As far as the evidence in 
this case discloses, it would have been quite dangerous and 
unreasonable to have taken him out of the hospital at 9 
o’clock or 9:30 on the morning of the 2nd to bring him to 
the Commissioner for identification and to make it possible 
that this man be released on bond or to be held for the 
action of the grand jury. 

Notwithstanding the Upshaw and the other cases that 
have gone to the Supreme Court of the United Statejs, I 
think it is still recognized by our Court of Appeals, and the 
Supreme Court as well, that the police may go through 
these reasonable procedures, such as making an investiga¬ 
tion which might result in the man’s being turned loose, and 
certainly they have reasonable opportunity to get witnesses 
before a committing magistrate, otherwise, the committing 
magistrate would have to discharge the man. 
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Under the circumstances and the lack of any showing of 
force in this case, I am of the opinion the confession is 

[44] properly admissible. So I will overrule your ob¬ 
jection and permit it to be presented to the jury. 

MR. McCABE: May we note an exception at this point, 
Your Honor? 

THE COURT: Certainly. 

[45] BY MR. STRICKLER: 

Q Now, officer Xander, you have testified that you talked 
with John Pierce at Police Headquarters, sir? 

A I did. 

Q Now, I am going to ask you again to state at what 
hour the arrest was made, sir? 

A At 11:30 or about 11:30 p.m. on the night of Febru¬ 
ary 1st, 1951. 

Q And after the arrest was made, what did you do and 
where did you take the defendant Pierce, sir? 

A I took him immediately from the scene of arrest, or 
the place of arrest, in front of 509 N. St. to Police Head¬ 
quarters, that is, the cell block there and placed him there 
and left him there and returned to 509 N Street, Northwest, 
where we were waiting for the defendant Taylor. 

Q How long did you remain at those premises? 

A I remained in there with Sergeant Powell until 3:30 
a.m. the next morning. 

Q Did there come a time when you questioned the de¬ 
fendant Pierce? 

A I questioned Pierce the following morning at the office, 
at our office, about 10 a.m. or thereabouts. 

Q Did there some a time when he gave you a certain 
statement which was reduced to writing, sir? 

A Yes; that statement was put in writing, and the 

[46] beginning of the statement was, the time was on it, 
at 11 a.m. 

Q How long was it after you began questioning him? 

A It was between 10 and 11. 

Q Now, will you tell us the conversation you had with 
the defendant as best you can recall, from 10 to 11 am. on 
the morning of February 2nd, 1951. 

A Yes. 

I questioned Pierce about this robbery, and he at first 
denied it He was wearing at that time a black overcoat 
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with a button minus or missing from the coat, and I asked 
him what had happened to the button, and he was surprised 
or appeared to be surprised, and he said: I don’t know. 

I had a button which I showed him, that matched the 
remaining buttons on the coat, and I told him this biitton 
was found at the scene of the robbery, at the gas station, 
and presumably it was the button that was missing from the 
overcoat, and I told him that it would be submitted for 
analysis, and I questioned him about the coat, and he said 
that it belonged to his grandfather. 


I asked him if he had been wearing that coat and, if so 
for how long. He said one week. I asked him did he have 
it on on the preceding night, and he said he did. Atthe 
time of arrest I knew that he had had it on. 

Q Did he state anything further, sir? 

A Yes, sir. 

[47] After I told him how the button would be sub¬ 
mitted for analysis, he said: I will tell you about this <jase, 
and he gave me a statement, which I have in writing, which 
was put in writing, and he said that he had gone— 

Q (Interposing) I am going to interrupt you. Sergeant 
Xander. I am going to show you this statement marked 
for identification Government Exhibit 2 for Identification 
and ask you if you are able to identify that, sir? 

A Yes, sir. That is the statement he gave me, with his 
signature, my signature, and my partner’s, Sergeant Pojwell. 

Q Can you establish the time on this, sir? 

A At 11 a.m. at the office of the Robbery Squad on 
February 2, 1951. 

MR. STRICKLER: I offer Government Exhibit 2 for 
Identification into evidence. 

THE COURT: I don’t believe you brought out from 
him whether it was voluntary. You may ask him that 

MR. STRICKLER: I will, Your Honor. 

BY MR. STRICKLER: 


Q At any time prior to the time that he had made this 
statement, Officer Xander, did you at any time promise 
him anything. 

A I did not. j 

‘ Q Did you offer him anything? 

A I did not. 
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[48] Did you ever use any force or coercion on him, sirt 

A I did not; no, sir. 

Q Did any one else in your presence? 

A No, they did not. 

Q Were you present during the time from 10 to 11 am.? 

A I was; yes, sir. 

Q Who typed the statement, sir? 

A Our clerk, Mrs. Frost. 

THE COURT: Do you have any questions as to the ad¬ 
missibility of this? 

MR. McCABE: No objection to its admissibility now, 
Your Honor. 

THE COURT: You reserve your questions for a later 
time? 

MR. Me CABE: Yes. 

THE COURT: It may be received in evidence over the 
defendant’s objections. 

(The document previously marked for identification 
as Government Exhibit 2 was received in evidence.) 

MR. STRICKLER: May I read the statement to the 
jury? 

THE COURT: Yes. 

MR. STRICKLER: This is the statement. 

“Office of Robbery Squad, Metropolitan Police Depart¬ 
ment, C. D. 

“February 2nd, 1951, 11:00 a.m. 

“To: John Charles Pierce, colored, 23 years, 302 New 
[49] York Avenue, Northwest. 

“You are held in connection with the hold up and robbery 
of William F. Jordan, at the gas station, 2411 Bladensburg 
Road, Northeast, on February 1st, 1951, about 2 ajn. 

“You are now requested to make a statement of the facts 
in this case to the best of your knowledge. However, you 
are advised that you are not compelled to make a state¬ 
ment; are not promised anything for making one; and do 
so of your own free will. If necessary, the statement you 
make will be used against you in Court. Having been so 
advised, are you willing to make a statement? 

“Reply by John Charles Pierce: Yes. 

“Statement: I went to see Taylor at his home at 509 N 
Street, Northwest, about 11 p.m., January 31st, 1951, where 
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I found Taylor lying across the bed and after a short con¬ 
versation Taylor put his clothes on and said lets go. I did 
not know where we were going. We walked down 5th 
Street to 5th and Massachusetts Avenue and caught a bus 
going toward Northeast and transferred at 12th and H 
Street, Northeast and caught a bus at this point which 
took us out Bladensburg Road. As we got off the bus I 
asked Taylor what he was going to do, he said we are going 
in here, remember what I told you sometime ago. He had 
told me about this gas station where he had stayed and 
where the attendant had given him money and food. I 
went in first and Taylor followed me. I went over by the 
stove and [50] Taylor came over and stood on the other 
side of the stove with his back to the complainant Taylor 
was wearing dark sun glasses at this time. When we went 
in I asked the man for change for a dime and I got a coke 
and some peanuts out of a machine. I gave the coke to 
Taylor. Taylor walked out of the station and I followed 
him. I told Taylor “Lets call it off”, and he said *fNo, 
come on” and we went back inside. As we back in the 
complainant was coming out of the bathroom and I grabbed 
him and Taylor struck him and I then threw him down on 
the floor. I held him while Taylor took some money from 
his coat overall pockets. The man was hollering. Taylor 
put the money in his pocket and we ran toward Maryland, 
then we caught a cab and went to 4th and New York Ave., 
Northwest. Before catching this cab Taylor gave me some 
money and I counted it and found it to be $38.00, I kept 
$19 and gave $19 back to Taylor. 

“Question: Who’s idea was it to hold up the gas station! 

“Answer: It was Taylor’s idea because I didn’t know 
anything about the gas station. 

“Question: Did you hit this man? 

“Answer: No. 

“Question: Did you see Taylor strike this man? 

u Answer: I saw blood and I knew that Taylor must have 
struck him. 

“Question: What was this man struck with? 

“Answer: I don’t know.” 

[51] It is signed by the defendant John Charles Pierce, 
and the witnesses are Herman W. Xander and James M. 
Powell. 
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BY ME. STEICKLEE: 

Q Following the time the defendant made the statement, 
Sergeant, did yon go to Casualty Hospital! 

A I did, sir. 

Q And who went with you, sir! 

A The defendants Taylor and Pierce, Sergeant Powell, 
and myself. 

Q And where did you go when you arrived at the hos¬ 
pital, sir! 

A I went to the room occupied by the complainant, Mr. 
Jordan. I don’t recall the number of the room at Casualty. 

Q And when you went to that room, sir, who was there 
if any one! 

A The complainant, Mr. Jordan, and another patient, 
whose name I don’t know, and a doctor came in before we 
were finished, and Sergeant Powell and the two defendants 
and myself. 

Q Describe to us what, if anything, occurred in that 
room while you were there with the defendant, sir. 

A Yes. We took the two defendants in and stood by 
the bedside, and Mr. Jordan identified both of these men 
as having been the men who had been in his gas station! 

I asked Pierce if he was willing to tell Mr. Jordan the 
[52] truth about the holdup, and he said that he was, and 
he repeated the statement that you have just read, and then 
after he completed the statement, I showed the statement 
to him. In fact, I read the whole statement, and then I 
showed him—I asked him if that was his signature, and he 
said that it was, and he even went so far as to tell the com¬ 
plainant that he was sorry that he had been involved in this. 

[54] Q Now, Sergeant Xander, directing your attention 
to the morning of February 14, were you present at the 
United States Commissioner’s Office here at the time the de¬ 
fendants Pierce and Taylor were present! 

A I was, sir. 

Q Did you hear the defendant Pierce make any statement 
that day, sir! 

[55] A Yes, I did. He made a statement before the Com¬ 
missioner’s hearing, both he and Taylor- 

Q (interposing) Let me interrupt you. 

Where was the statement made? 

A That was in the detention room, or room where the 
Marshal’s bring the prisoners before they go into the hear- 
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mg room. It is adjacent to the hearing room of the United 
States Commissioner, Lawrence. 

Q Can yon tell ns what time that was, sir? 

A I don’t know. I wonld say jnst before the Commis¬ 
sioner began the hearing, and he nsnally starts at 10 a.pi. 

[56] CROSS EXAMINATION 

BY MR. McCABE: | 

Q Sergeant Xander, yon said that yon arrested the 
defendant Pierce at 11:30. What caused yon to takef him 
into custody? 

A Through our investigation, and through our investi¬ 
gation, and after having been advised by the complainant 
that Taylor had been one of the men, and our investigation 
disclosed that Pierce was a man, or a friend of Taylor’s, 
and they had been going together and had been seen to¬ 
gether in recent weeks. 

[58] Q Yon said that yon began questioning him the 
following morning? 

A That is right. 

Q About 10 o’clock. 

A That is right. 

[59] Q Did yon ask whether he had committed the 
crime? 

A I did. 

Q And he said that he did? 

A He denied it at first. I believe I testified to that 

Q How long did he persist in the denial? 

A After he denied it, I asked him about the overcoat, 
and it wasn’t long before he admitted it and he said he was 
willing to tell the truth. 

Q After yon showed him the overcoat and the button 
which you had in your possession? 

A That is right 

[61] Q Did he show any reluctance at signing the state¬ 
ment after it had been prepared? 

[62] A No, he didn’t I 

Q However, he did show reluctance, I believe your testi¬ 
mony indicated, prior? 

A Prior to the time any mention was made of the 
button or anything, he said he hadn’t been involved in it 
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Q He maintained that he hadn’t been involved in this! 

A That is right. 

Q And then shortly after you showed him the material 
which you have before you, the coat and the button, you 
then say he agreed to sign the outlined statement in de¬ 
tail. 

A He outlined the facts in the case, and after I asked 
him, as I said, I testified, if he would sign the statement, 
which he did, and he signed it. 

[64] WILLIAM S. JORDAN 

was recalled as a witness by the United States and having 
been previously duly sworn, was examined and testified 
further as follows: 

DIRECT EXAMINATION 
BY MR. STRICKLER: 

Q Mr. Jordan, you testified before in this case; is that 
correct? 

A Yes, sir. 

Q And at that time you stated that some money was 
taken out of your overall pocket? 

A Yes, sir. 

Q Who owned that money, sir? 

A R. L. Brinson Company. 

[65] Q How did it come into your possession ? 

A Well, I make change here and was holding the station 
alone. 

• [68] CAROLINE A. FROST 

was called as a witness by the United States, and being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. STRICKLER: 

Q Will you please tell us your full name and tell us 
where you live? 

A Caroline Anne Frost. 

Q Where do you live? 

A At 3114 South 13th, Arlington, Virginia. 
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Q Where are you employed! 

A. Metropolitan Police Department. 

Q What branch ? 

A Robbery squad. 

Q How long have you been employed there, Mrs. Frofet! 
A Three and a half years. 

Q I show you Government Exhibit #2 and ask you if 

[69] you have ever seen that before. 

A Yes, I typed it. 

Q Do you know the date that you typed that statement, 
Mrs. Frost? 

A February 2nd, 1951. 

Q Do you know the hour that it was typed? 

A Around 11 a.m. 

Q And where was it typed, Mrs. Frost? 

A At the robbery squad office. 

Q Who was present at that time? 

A Sergeants Xander, and Powell and the defendant. 

Q Mr. Pierce? 

A Yes, Pierce. 

Q Can you describe the location of this office and tell us 
everything in it? 

A Well, as you enter the door my desk is the first desk 
as you come in the office. . 

Q Now, how big an office is this, Mrs. Frost? 

A Well, I believe we had two desks in there; you c&n 
imagine the size of it. 

Q Do you recall where the defendant was sitting, where 
Mr. Pierce was sitting at the time that you were typing 
the statement? 

A He was sitting right in front of me as I was typing it. 
Q Do you recall where Xander and Powell were at 

[70] that time. 

A They were sitting at the right of the desk. 

Q Now, where did you get the words there that you 
typed down on the paper. 

A From the defendant. 

Q How long did the typing of the statement take? Do 
you recall? 

A Approximately half an hour. 
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Q During that time can you tell us what happened, the 
events that occurred, and how the statements were made? 

A Well, Sergeant Xander would ask the defendant ques¬ 
tions, and then he would tell him, and told him to say it 
in his own words, and he went ahead and told his story. 

Q Did you type the story as the defendant told him it? 

A That is right 

Q Did you at any time ever hear him threaten him or 
promise anything to the defendant? 

A No. 

Q Did you at any time see the defendant struck or 
beaten? 

A No, sir. 

[72] DR. JOSEPH ROGERS YOUNG 

was called as a witness by the United States and, being 
first duly sworn, was examined and testified as follows: 

BY MR. STRICKLER: 

Q Will you please state your full name Doctor, and where 
you live? 

A Dr. Joseph Rogers Young, and I live at 611 East 
Thornapple Street, Chevy Chase, Maryland. 

[73] QYou are a doctor of medicine? 

A I am. 

Q And where are you attached? 

A I am Chief of Surgery at Casualty Hospital, and I 
have offices in private practice, too. 

Q Now, directing your attention to the morning of Feb¬ 
ruary 1st, 1951, did you have occasion to treat a Mr. Jordan? 

A What is his first name? 

Q William F. Jordan. 

A I did. 

Q Now, will you describe to us, if you will, what injuries 
you treated him for at that time? 

A At the time I first saw Mr. Jordan, he had received 
his first-aid treatment and he was or had been admitted 
to the hospital. 

Upon initial examination I found that he had multiple 
cuts or what we call lacerated wounds involving the scalp, 
that is, from the back of his neck up to and across the 
scalp, and these cuts had been sutured or stitched by the 


49 


doctor with 20 or 25 stitches, and in addition to that he 
had evidence of severe injury to the entire back of his head. 

The tissue there was markedly swollen and had been 
bruised behind both ears and the entire back of his head, 
[74] and in addition to that he had injuries to the right 
hand, and examination later showed a fracture of the index 
finger, of the forefinger, and fracture of the thumb, to¬ 
gether with considerable bruising of the soft tissue. 


[79] 


FRANCIS TAYLOR 


was called as a witness by the defendant and, being fik*st 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. McCABE: ! 

Q Will you please state your full name? 

A Francis Taylor. 

Q Would you speak up so the jury can hear you? 

A Francis Taylor. 

Q And your present address! 

A 509 N. Street, N.W. 

Q Where were you before you were brought here today! 
[80] A Lorton, Virginia. 

Q Lorton Reformatory? 

A Yes, sir. 

Q When were you committed to Lorton? 

A Last Tuesday, Tuesday a week. 

Q Now, for what offense were you sentenced? 

A Robbery. 

Q What? I 

A On a robbery charge. 

Q On a robbery charge? 

A Yes. 

Q Do you know Mr. Jordan? 

A Yes, sir. 

Q William S. Jordan? 

A Yes, sir. 

Q Is he the gentleman you robbed? 

A Yes. 

Q Do you know the defendant in this case, John Pierce ? 
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A Yes, I know him. 

Q Was he with yon at the time you robbed Mr. Jordan? 

A No, sir. 

Q Would you tell us in your own words just how you 
did commit this robbery? 

A Yes, I will. 

On the evening of January 31st, I was at my house at 
[81] 509 N Street, and I stayed there until 5:30 or 6 o ’clock 
and I went down to Pierce’s house with a couple of boys. 
Pierce was there with his grandmother, and I asked him 
was he going anywhere Wednesday evening, and he said No. 

Q You asked him if he was going anywhere when? 

A Was he going anywhere Wednesday evening. 

Q That was that evening? 

A Yes, that same evening. 

Q January 31st? 

A And he said, No. 

I said, “I want to borrow your overcoat.” 

He said, “All right, you can get it,” but he got it, and he 
said, “Do you want it right now?” 

And he got it, and I said, “Bring the other few clothes in 
boxes that you have of mine,” and he brought them down 
and laid them going on the way to the door and I stayed 
there until 7 o’clock. 

At 7 o’clock I got up to go to my house. I had some whis¬ 
key up there and drank and sat around. I changed clothes. 

At 12:30 I goes out and goes on 5th Street, and I walks 
around 5th street as far as 5th and H and catch a Northeast 
bus and go up Northeast, ride to 13th and H and get out at 
13th and H, and I walked over to the drugstore and buys a 
funny book and I goes back across the street, and I catch 
a bus and go out Bladensburg Road, N.E., at the filling sta¬ 
tion [82] where Mr. Jordan works. 

I got to the filling station and the truck is in the filling 
station and I goes across the street, beyond the filling sta¬ 
tion, and there was a soldier, a colored soldier, standing 
there trying to hitch-hike a ride to Virginia, and me and 
him gets into conversation, talking, and he says to me, he 
said, “ It is a very cold night, isn’t it ? ” 

And I said, “Yes”, and he said “I have been standing 
here for the last hour here trying to get a ride to Virginia.” 

He said, “I have been over to the filling station once to 
get warm, and I am going there again,” and I said, “Yes, 
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I am going there too ,, and me and him goes across the 
street to the filling station, and he asked me “Do you want 
a coke?” | 

And I said, “Yes,” and he goes into the filling station 
and I come in behind him, and Mr. Jordan was at the coun¬ 
ter making out a ticket, and the soldier goes over to Mr. 
Jordan and asked him for two nickels for a dime, and he 
gave me a nickel to get a coke with, and I gets a coke and 
I walks back towards the door, looking outdoors towards 
the street and drink my coke. The soldier, he was standing 
in the store to get warm, and he turned around to see where 
I was at, and Mr. Jordan apparently had been moving 
around in there, and after I drank the coke, I put the bottle 
back in the crate, and I goes out across the street, at ijhe 
curb, and the soldier he came out behind me, but he came 
after I was at [83] the curb, and there was three or fpur 
trucks coming down the hill going south, and he ran in the 
street and flagged the trucks and the third, the second or 
third truck stopped, and he goes to the truck and said some¬ 
thing to the driver and then he goes around the front of the 
truck and he goes on off. 

Then there wasn’t anything to stop me from robbing Mr. 
Jordan, and I goes back into the filling station, and Mr. Jor¬ 
dan was in the bathroom, and just as I walked in the door, 
went in the door, he came out of the bathroom. In fact he 
pushed the light off before he came out, and I took and hit 
him with my fist and grabbed him, and then me and h}m 
was scuffling and he was about getting away from me in 
the tussle, and there was a crate behind me with some cans 
of oil in it, and I picked up a can out of there and hit Mr. 
Jordan twice over the head with it and knocked him opt, 
and he sat down on the floor, and the money came from out 
of his pocket and I taken it and I walked out the door into 
the dark from the filling station, and I gets out in the dark 
and I run up the street a couple of blocks and I stopped and 
counted the money and I had $92. 

And I takes and put the money in my pocket and I walked 
almost to Mount Rainier, and I catches a cab and called the 
cab driver to take me around to try to find some whiskey 
to drink. 

[841 We went to a couple of places in Northeast, ahd 
we rode around, didn’t find any, and I said, “Take me ovpr 
to H Street, I think I know where I can get some,” and 
he took me over there, and I got over there and I went in 
the House and got a pint of whiskey and I got back in tpe 
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cab and went on down to 4th and New York Avenue. I 
went down there to go to work. I was in front of 4th and 
New York Avenue, and I looked there and saw it was about 
5 o’clock, 5:30, and I didn’t have my work coat, and I went 
back to my house. 

And I got back to my house and I changed my mind, not 
to go to work, and I changed clothes and fussed around 
there, and I take a drink and stayed around there, and I 
lays across the bed and I slept until 7:30 or 8 o’clock. 

Then I gets up and goes down to Pierce’s house and 
takes the coat back to him, returns his coat back to him 
Thursday morning, and stays there until the whiskey store 
opened and I goes to the whiskey store and bring in a pint 
of whiskey and me and Pierce stayed around the house the 
rest of the day. We were drinking, getting high and every¬ 
thing, and then about 6 or 7 o’clock, I comes out and goes 
up to the barber shop to get my hair cut, and while I was 
there I met a girl I met several times before and me and 
her went out, and I stayed with her about an hour, and I 
got a coat, went and bought myself an overcoat that I 
didn’t have myself. 

[85] Then I came on back and met the girl and go 
around to the room and we spent the night up there that 
night. 

Q When were you arrested? 

A I was arrested Friday morning, February the 2nd, 
Friday morning. 

Q About what time? 

A Oh, I went to report that somebody had robbed me. 
I wasn’t arrested before. I went to headquarters to report 
somebody robbed me. 

[86] Q Where were you questioned by him? 

A In the robbery squad. 

BY MR. McCABE: 

Q After you were arrested, were you in the presence 

[87] of the defendant Pierce? 

A Yes, sir. 

Q When was that. 

A That was when he made the statement out, and they 
whipped Pierce to sign the statement and made him sign it. 

Q Where was this? 

A That was down at the robbery squad. 
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Q Will you describe what you saw when you were 
Pierce’s presence at that time? 

A Well, I saw that he was slapped and beat with 
telephone book and forcejd to sign the statement that 
made out 


m 


a 

he 


Q Who slapped him? 

A Well, Mr. Xander, the officer. 


Q How did you see that? How did you notice that? 

A Well, I was in the back of the room in the robbery 
squad, and I heard the smacks, and I turned around and 
looked at Pierce. I turned around and looked to the desk 
where Mr. Xander and Pierce was, and he must haye 
slapped him again. 


Q How many times did you see this man slap Pierce? 

A I saw him slap him once, but with the telephone book 
I saw him hit three times. 


Q Where was he hit? Where on the body? 

A He struck him twice. He struck him with the book 
[88] up the side the ear on the head, and the boy was 
crying then when he slapped him. 

Q Who was crying? 

A Pierce was. 

Q Then what happened? 

A Then he struck him over the top of the head with 
the book a couple of times, and he walked back in front of 
the desk with the papers that he had in his hand, and ^ut 
them down in front of him and shoves his head down in 
front of Pierce and says something to him, he whispers to 
him, and Pierce picks up the pen and pencil and signs t|ie 
statement that he had made out. 

Q He signed the same statement you had made? 

A Yes, the same statement he had made out. 

Q Had you seen that statement earlier? 

A No sir, I hadn’t seen it at all. 

[89] Q Did you tell the police that Pierce wasn’t with 
you when you committed this robbery? 

A Yes, I did. I told him that Pierce wasn’t with me. 

Q Did you tell him that you were wearing Pierce’s over¬ 
coat at the time you committed the robbery? 

A Yes, I told him that I borrowed his overcoat 
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[91] CROSS EXAMINATION 

BY MR. STRICKLER: 

[103] Q Just answer my questions, please. 

How was the soldier dressed? 

A In soldier clothes. 

Q All brown ? 

A The whole uniform. 

Q A whole soldier’s uniform? 

A Yes, sir. 

[110] GERALDINE PIERCE 

was called as a witness by the defendant and, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. McCABE: 

Q Mrs. Pierce, will you please state your full name to the 
court, please? 

A Geraldine Pierce, 302 New York Avenue, N.W. 

Q Will you speak up so the jurors can hear you? 

A Geraldine Pierce, 302 New York Avenue, N.W. 

Q What is your relationship to the defendant in this 
case? 

A Wife. 

Q Were you employed on January 31st? 

A. Yes, I was. 

[111] Q At about what time did you get home from 
work that day? 

A About six o’clock. 

Q About six o’clock in the evening? 

A Yes. 

Q Was your husband home when you arrived home? 

A Yes, he was. 

Q Do you recall if anyone else was in the house at 
that time? 

A His grandmother was there, Francis Taylor, and the 
children; that is all. 

Q You said Francis, his grandmother, and the children? 
A Yes. 
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Q How long did Taylor stay at the house that evening? 
A He wasn’t there too long after I got in. It seems 
to me around an hour after I got in. 

Q About an hour after you got in Taylor left? 

A Yes. 

Q Do you know if he took anything with him when he left? 

A Well, when he walked through the front room he took 
a coat off the chair. That is all I know. 

[112] Q At about what time did you see Taylor leave 
the house that evening? 

A About an hour after I got there. 

Q Approximately 7 o’clock? 

A Yes. 

Q Did your husband go with him? 

A No, he didn’t. 

Q How long did your husband stay in the house that 
evening? 

A Well, he was there about 2 hours because I left at 

[113] 9 or a little after. 

Q You left the house yourself? 

A Yes. 

Q At what time did he leave? 

A At around 5 minutes to nine, approximately 5 of nine. 
Q What time did you say you left? 

A At nine o’clock. 

[114] Q What time did you return? 

A Between quarter past eleven and 11:30, around tljat 
time. 

Q Was your husband at home then when you returned? 
A No, he wasn’t. 

Q He wasn’t? 

A No. 

Q What did you do? 

A I went straight upstairs to bed. 

Q Between 11:15 and 11:30? 

A Yes. 

Q When did you next see your husband? 

A In the morning. 

Q About what time in the morning? 
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A When I got up to go to work, around 6:30. 

[117] Q Did yon have any discussion with your hus¬ 
band when he left shortly before 9 to go to the cleaner’s? 

A Yes, I did. 

Q What did you discuss with him? 

A About the coat. 

Q About the coat? 

A Yes. 

Q What was the nature of it? Will you tell us in 
your own words? What was your discussion with him 
about the coat? 

A Well, the weather was nasty out It had been rain¬ 
ing and sleeting, and I got after him about lending his 
coat because it was so nasty, and he was around wearing 
sweaters and topcoat—suit coat. 

[127] FLORENCE PIERCE 

was called as a witness by the defendant and, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. McCABE: 

Q Will you please state your full name and address to 
the Court and jury? 

[128] A Florence Pierce, 1300 6th Street, Northwest, 
Apartment 4. 

Q Speak directly to the jury. 

A Florence Pierce, 1300 6th Street, Northwest, Apart¬ 
ment 4. • / 

Q What is your relationship to the defendant? 

A Mother. 

Q You are his mother? 

A That is right 

Q Did you visit your son’s apartment on the morning’ of 
February 1st? 

A I did. 

Q About what time? 

A Lunch time. 

Q On the morning of February 1st? 

A I stopped there first in the morning. 
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Q About what hour? 

A Between 7:30 and quarter to 8. 

Q Between 7:30 and quarter to 8? 

A Yes. 

Q Why did you stop there that morning? 

A Well, I went there that morning and John was there, 
and I had a bill I wanted to pay, and I gave John— 

MB. STRICKLEB: May we establish who John is? 

THE WITNESS: That is my son. 

£129] MB. McCABE: Her son, the defendant. 

THE WITNESS: And I wanted him to pay a bill for me. 
It was a loan. I had to pay the finance, and I gave him the 
money and asked him to pay it for me. 

£133] MB. McCABE: The defense rests, Your Honor. 

THE COURT: Is there any rebuttal ? 

WILLIAM F. JORDAN j 

was recalled as a witness by the United States and, having 
been previously duly sworn, was examined and testified fur¬ 
ther as follows: 

’ £134] DIRECT EXAMINATION 

BY MR. STRICKLEB: | 

Q You are William F. Jordan? 

A Yes, sir. 

Q And you have testified in this matter before? 

A Yes. | 

Q Now, Mr. Jordan, I would like to direct your attention 
to your stay in Casualty Hospital and ask if there came a 
time when you were in the hospital that you saw the de¬ 
fendant, John C. Pierce? 

, A Yes. 

Q Do you recall the date that occurred? 

A On the 2nd of February. 

Q Do you recall the time that you saw him there? 

. A It was afternoon. It was close to one o’clock, around 
one o’clock. 

Q And at that time was the defendant accompanied by 
anyone? 
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A Yes, sir. Would you tell us who was with him, please, 
sir? 

A Taylor, Francis Taylor, Sergeant Xander and Sergeant 
Powell of the robbery squad. 

Q Did they all come into the hospital room, sir? 

A Yes, sir. 

Q What occurred when they got inside, if anything? 

[135] A Well, they were seated at the foot of the bed. 

Q Where was the defendant here seated? 

A He was closer to me than Taylor was. 

Q Now, at any time while these persons were present in 
your hospital room, did you hear Pierce make any state¬ 
ment? 

A Yes, sir. 

Q Concerning the robbery or concerning the incident in 
which you were robbed? 

A Yes, sir. Sergeant Xander read this affidavit, and he 
admitted that was his signature, which has been read to the 
jury, I think. 

Q Did he say anything else about this case, sir? 

A He said he was awfully sorry, before he left. 

COURT’S CHARGE TO THE JURY 

**•#*## 

[159] Now, it is the law that if anyone extracts from 
another a confession that is involuntary, anyone, a police 
officer or anyone else, obtains a statement by holding out 
a promise, a reward, or by beating, or otherwise striking 
a person under arrest, then the jury would have to disre¬ 
gard that because it would not be obtained by voluntary 
act of the person under arrest. 

Of course, there is a sharp issue of fact on that as be 1 
tween the parties. 

[160] The Government maintains that there was no 
force whatever exercised on this defendant, but that he 
broke down when he found out that the FBI had connected 
him with the coat and the defendant maintains on the other 
hand, through the witness Taylor that officer Xander was 
asking him questions and struck him with the telephone 
book and hit him with his open hand, and it was after 
that that this statement was made. 

Now, I instruct you as a matter of law that if there was 
no force used by the police to obtain this statement and 
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this defendant made it of his own free will, then you may 
consider it in the case. If, on the other hand, you should 
reach the conclusion that force was used, or any force was 
used on this defendant, and that the statement was in¬ 
voluntary, then you completely disregard this statement 
because it would not be fair to the defendant for you to 
consider it. 

There again it is a matter for you to determine as one 
of fact, and you are the sole judges of the facts. 

[162] THE DEPUTY CLERK OF THE COURT: 
What say you as to the defendant John C. Pierce on the 
first count of the indictment? How do you find on tjbe 
first count of the indictment? 

THE FOREMAN: Guilty. 
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